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COMMON  CARRIERS  BY  RAILROAD 

Regulations  Governing  Proposed  Transac¬ 
tions  Submitted  to  Secretary  of  Trans¬ 
portation 

Section  403  of  the  Railroad  Revitaliza¬ 
tion  and  Regulatory  Reform  Act  of  1976, 
Pub.  L.  94-210  (“the  RRRRA”)  added  a 
new  paragraph  (3)  to  section  5  of  the 
Interstate  Commerce  Act,  49  U.S.C.  5 
(“the  Act”).  New  sections  5(3)  (a)  and 
(f)  of  the  Act  authorize  common  carriers 
by  railroad  in  the  period  prior  to  Decem¬ 
ber  31,  1981,  to  submit  to  the  Secretary 
of  Transportation  (“the  Secretary”)  for 
his  evalutaion,  railroad  merger  and  con¬ 
solidation  (hereinafter  collectively  re¬ 
ferred  to  as  “consolidation”)  proposals. 
The  Secretary  has  delegated  his  powers 
and  duties  under  this  section  of  the 
RRRRA  to  the  Administrator  of  the  Fed¬ 
eral'  Railroad  Administration  (“the  Ad¬ 
ministrator”)  . 

The  Administrator  is  considering  the 
adoption  of  regulations  governing  the 
procedures  to  be  used  by  railroads  in  sub¬ 
mitting  consolidation  proposals  to  the 
Administrator  under  section  5(3)  (f)  of 
the  Act. 

Provision  of  Section  5(3) 

Section  5(3)  (f)  of  the  Act  requires  the 
Administrator,  in  connection  with  any 
consolidation  proposal  submitted  to  the 
FRA  under  section  5(3),  to  publish  in 
the  Federal  Register  a  notice  sum¬ 
marizing  the  proposed  transaction,  to 
conduct  an  informal  public  hearing  on 
the  proposal  and  to  study  the  proposal 
-  with  respect  to  the  following  nine  fac¬ 
tors: 

(A)  ■nie  needs  of  rail  transportation  in  the 
geogriqihical  area  affected; 

(B)  The  effect  of  such  proposed  transac¬ 
tion  on  the  retention  and  promotion  of 
competition  In  the  provision  of  rail  and 
other  transportation  services  In  the  geo¬ 
graphical  area  affected; 

(C)  The  environmental  Impact  of  such 
proposed  transaction  and  of  alternative 
choices  of  action; 

(D)  The  effect  of  suph  propo.sed  trans¬ 
action  on  employment; 

(E)  The  cost  of  rehabilitation  and  mod¬ 
ernization  of  track,  equipment,  and  other 
facilities,  with  a  comparison  of  the  potential 
savings  or  losses  from  other  possible  choices 
of  action; 

(F)  The  rationalization  of  the  rail  system; 

(G)  The  impact  of  such  proposed  trans¬ 
action  on  shippers,  consumers,  and  railroad 
employees; 

(H)  The  effect  of  such  proposed  transac¬ 
tion  on  the  communities  In  the  geographical 
areas  affected  and  on  the  geographical  areas 
contiguous  to) such  areas;  and 

(I)  Whether  such  proposed  transaction 
will  Improve  raU  service  •  *  •.  Section  6(3) 
(f)(lv). 

Six  months  after  submitting  a  con¬ 
solidation  proposal  to  the  Administrator 
for  evaluation  under  section  5(3)  (f) ,  the 


railroads  may  transmit  the  proposal  to 
the  Interstate  Commerce  Commission 
(“Commission”)  for  approval  (Section 
5(3)(b)(ii)).  Section  5(3)(b)(i)  pro¬ 
vides  that  the  Administrator  also  may, 
with  the  consent  of  the  parties  to  the 
transaction,  propose  the  transaction  to 
the  Commission.  Within  10  days  after  an 
application  is  submitted  to  the  Com¬ 
mission  pursuant  to  section  5(3)  the  Ad-, 
ministrator  is  required  to  submit  a  reports 
to  the  Commission  setting  forth  the  re¬ 
sults  of  his  study  under  section  5(3)  (f) 
(iv),  and  the  Commission  is  directed  to 
give  “due  weight  and  consideration”  to 
the  report  in  determining  whether  the 
transaction  is  “in  the  public  interest”. 
Sections  51,3)  (f)  and  (g) . 

In  order  for  the  Administrator  to  carry 
out  his  responsibilities  under  section  5(3) 
(f)  of  the  Act  within  the  statutory  time 
frame,  it  is  essential  that  proposals  which 
are  submitted  to  the  Administrator  be 
complete  and  that  they  address  each  of 
the  nine  concerns  specified  in  section 
5(3)(f)(iv)  of  the  Act.  It  is  for  this 
reason  that  the  Administrator  proposes 
to  issue  regulations  governing  the  con¬ 
tent  and  format  carriers  should  follow  in 
preparing  consolidation  proposals  to  be 
submitted  to  the  Administrator. 

Coordinating  DOT’S  Section  5(3)  Reg¬ 
ulations  With  the  Interstate  Com¬ 
merce  Commission’s  Proposed  Con¬ 
solidation  Regulations 

On  May  23,  1976  the  Commission  in- 
stit^^ed,  by  a  Notice  of  Proposed  Rule- 
making  and  Order  (“NPRO”),  a  pro¬ 
ceeding  to  revise  its  current  consolida¬ 
tion  regulations  to  implement  sections 
402  and  403  of  the  RRRRA  (“Railroad 
Consolidation  Procedures”,  Ex  Parte  No. 
282  (Sub-No.  1) ,  41  Fed.  Reg.  21481  et 
seq.);. 

’The  Department  of  Transportation 
(“DOT’)  is  aware  that  publication  of 
its  own  set  of  regulations  under  section 
5(3)  of  the  Act  might  impose  an  addi¬ 
tional  and  possibly  unnecessary  burden 
on  the  rail  industry  if  its  regulations 
differ  in  material  respects  from  the 
regulations  ultimately  adopted  by  the 
Commission.  Such  a  burden  should  and 
can  be  avoided  if  the  Commission  and 
DOT  work  together  to  develop  regula¬ 
tions  which  are  as  nearly  uniform  as 
possible  but  which  allow  each  agency  to 
carry  out  its  respective  functions.  With 
this  in  mind,  DOT  submitted  comments 
in  the  Ex  Parte  No.  282  (Sub-No.  1)  pro¬ 
ceeding  to  suggest  ways  in  which  the 
CfMnmission’s  NPRO  could  be  restruc¬ 
tured  to  meet  better  the  needs  of  both 
the  Commission  and  DOT.  To  facilitate 
further  the  development  of  imiform  con¬ 
solidation  regulations  DOT  has,  in  devel¬ 
oping  its  own  regulations,  attempted  to 
incorporate  the  substantive  provisions  of 
the  Commission’s  NPRO  with  the  excep¬ 
tion  of  those  portions  of  the  NPRO  with 
which  we  took  issue  in  our  written 
comments. 

The  Department’s  comments  in  Ex 
Pai-te  No.  282  (Sub-No.  1)  expressed  cer¬ 
tain  concerns  with  the  organization  of 
and  information  requested  by  the  NPRO. 


A.  CLASSIFICATION,  FOR  PURPOSES  OF  DATA 
FILING  REQUIREMENTS,  OF  RAIL  CONSOLI¬ 
DATION  APPLICATIONS 

Our  first  concern  with  the  NPRO  was 
the  way  in  which  it  divided  consolida¬ 
tion  transactions  into  categories  of 
greater  or  lesser  significance  .for  pur¬ 
poses  Of  data  filing  requirements.  The 
NPRO  would  require  the  most  significant 
and  “controversial”  applications  to  be 
accompanied  by  the  fullest  presentation 
of  information.' We  agree  with  this  con¬ 
cept.  We  disagree,  however,  with  the  way 
in  which  the  Commission  would  define 
the  most  significant  proposed  transac¬ 
tions.  ’The  Commission  suggested  that 
the  “most  significant”  category  should 
include  (1)  all  applications  filed  under 
section  5(3)  of  the  Act,  (2)  applications 
involving  at  least  one  class  I  railroad, 
and  (3)  applications  involving  trackage 
rights  or  Joint  use  of  rail  lines  which 
involve  100  or  more  miles.  Applications 
involving  trackage  rights  or  joint  use  of 
facilities  are  hereinafter  collectively  re¬ 
ferred  to  as  “joint  use  applications”. 

DOT,  on  the  other  hand,  does  not  as¬ 
sume  that  all  section  5(3)  applications 
will  be  significant  or  controversial  or  that 
every  application  involving  a  class  I  and 
a  class  n  railroad  will  require  the  sub¬ 
mission  of  all  the  information  needed 
when  two  or  more  class  I  railroads  are 
Involved.  With  this  in  mind,  DOT  be¬ 
lieves  that  the  proper  categorization  of 
applications,  for  the  purpose  of  data  fil¬ 
ing  requirements,  should  be  as  follows: 

(1)  Applications  Involving  two  ot  more 
class  I  railroads; 

(2)  Applications  Involving  either  one 
class  I  and  one  or  more  Class  II  railroads, 
or  two  or  more  class  II  railroads;  and 

(3)  Applicants  Involving  trackage  rights 
or  joint  use  of  rail  facilities  (regardless  of 
the  class  of  the  railroad  involved). 

Submission  of  the  highest  level  of  detail 
should  be  required  for  a  transaction  fall¬ 
ing  into  the  first  category  and  corre¬ 
spondingly  less  detail  for  transactions 
falling  into  the  second  and  third  cate¬ 
gories. 

Ihere  are  several  reasons  for  distin¬ 
guishing  between  applications  involving 
only  cibss  I  railroads  and  those  in  which 
a  class  n  railroad  is  involved.  First,  class 
II  railroads,  by  definition,  are  small  car¬ 
riers  usually  serving  shippers  over  a  very 
limited  geographical  area  and  dependent 
on  one  or  several  railroads  with  whom 
they  interchange  to  complete  traffic 
movements,  A  consolidation  of  two  class 
n  railroads,  or  of  a  class  I  and  class  II 
railroad,  could  have  an  effect  on  competi- 
ticm  if  such  a  conscdldation  resulted  in  a 
change  in  the  pattern  of  traffic  inter¬ 
change.  Normally  however,  because  of 
the  localized  nature  of  class  II  carriers, 
the  information  required  to  evaluate  the 
effect  of  the  proposed  transaction  on 
such  Interchanges  need  not  to  be  as  ex¬ 
tensive  as  in  the  case  of  a  proposed  con¬ 
solidation  of  two  class  I  railroads. 

Second,  a  class  I  railroad  is  less  likely 
to  be  financially  burdened  by  assuming 
the  outstanding  obligatiiHis  of  a  railroad 
of  class  n  size.  Third,  consolidation  of 
two  class  n  carriers  poses  financial  ques- 
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tiom  which  are  easier  to  evaluate  than 
those  involved  in  the  case  of  consc^da- 
tlons  of  larger  companies  merely  because 
o4  the  simpler  corporate  structure  of  such 
small  firms.  Less  complete  financial  in¬ 
formation  would  tiius  in  many  cases,  be 
adequate  to  evaluate  such  proposed  con¬ 
solidations. 

Finally,  if  a  simplified  consolidation 
procedure  is  not  developed  to  handle  ap¬ 
plications  falling  within  category  two, 
consolidations  involving  small  railroads 
could  be  precluded  simply  because  of  the 
large  cost  of  filing  the  necessary  material 
to  support  such  a  proposal.  This  dis¬ 
incentive  could  result  in  deterioration  of 
service  which  could  be  avoided  if  an  ab¬ 
breviated  filing  procediure  were  available. 

The  reason  for  distinguishing  Joint 
use  iq)plications  from  other  cat^ories  of 
consoUdatioh  applications  is  that  joint 
use  agreements  generally  result  in  the 
maintenance  of  or  increase  in  ciunpetl- 
tlcm.  Hence  there  are  fewer  anticcnnpeti- 
tlve  Implications  than  in  other  consolida- 
ti(m  transactions.  Similarly,  the  financial 
considerations  associated  with  Joint  use 
applicaticms  are  far  simpler  than  in  the 
case  oi  other  consolidations  since  the 
only  financial  questions  revolve  aroimd 
who  pays  how  much  for  the  use  of  the 
lines  or  facilities  involved. 

B.  EFFECTS  OF  INTERMODAL  COMPETITION 

DOT’S  second  concern  with  the  Com¬ 
mission’s  NPRO  is  that  it  placed  too 
much  emphasis  on  the  effects  of  pro¬ 
posed  ccmsolldations  on  Intramodal  rail 
cmnpetition  and  failed  to  consider  suffi¬ 
ciently  the  effects  on  Intermodal  com¬ 
petition.  Given  the  overall  decline  in  the 
rail  share  of  most  transportation  mar¬ 
kets  and  the  strong  competition  which 
railroads  face  from  other  modes,  the 
preservation  of  intramodal  rail  com- 
petitimi  has  lost  the  controlling  signifi¬ 
cance  it  once  had.  Ihe  extensive  present 
and  potential  future  Intermodal  com- 
petltlmi  faced  by  the  railroads  was  recog- 
niaed  by  Congress  in  enacting  the 
RRRRA.^ 

Given  the  increasing  significance  of 
Intermodal  competition,  DOT  believes 
that  applicants  should  be  required  to 
assess,  to  the  best  of  their  ability,  the 
extent  of  intermodal,  as  well  as  Intra¬ 
modal,  competition  which  they  face  both 
before  and  after  the  proposed  consoli¬ 
dation. 

C.  THE  USEFULNESS  OF  REPORTS  PREPARED 
PURSUANT  TO  SECTIONS  5*3,  504  AND  901 
OF  THE  RRRRA 

DOT’S  third  major  concern  with  the 
NPRO  was  that  it  failed  to  require  ap¬ 
plicants  to  cross-reference  and  analyze 
the  reports  required  and  now  being  pre¬ 
pared  in  accordance  with  RRRRA  sec¬ 
tions  503  (classification  and  designation 
of  the  rail  transportation  system),  504 
(analysis  of  the  rail  Industry’s  facilities 
rehabilitation  and  improvement  needs) 
and  901  (comprehensive  study  of  the  rail 


^S.  Rep.  No.  04-499,  94th  Oong.,  Ist  Sees. 
S-4.  and  11  (1076)  (hereinafter  referred  to 
as  the  "Senate  Report”),  HJt.  Rep.  No.  94- 
726,  94th  Cong.,  1st  Sees.  138  (1076). 


system)  as  such  reports  relate  to  the 
applications  under  consideration. 

Section  101(a)  of  the  RHEIRA  pro¬ 
vides  that  one  of  the  means  by  which 
the  revitalization  of  the  rail  industry  is 
to  be  accomplished  is  through  “neces¬ 
sary  studies”,  such  as  those  mandated 
by  sections  503,  504  and  901.  This  Con¬ 
gressional  concern  with  studies  of  the 
rail  system  also  infiuenced  the  provisions 
of  Title  IV  of  the  RRRRA  (dealing  with 
mergers  and  consolidations).  As  the 
Senate  Report  emphasized,  a  major  de¬ 
ficiency  in  existing  consolidation  proce¬ 
dures  which  the  (Congress  was  concerned 
with  remedying  was  the  lack  of  any 
overall  planning  process  in  connection 
with  the  consideration  of  particular  pro¬ 
posals  (Senate  Report  at  17-18) . 

DOT  believes  that  the  remits  pre¬ 
pared  imder  sections  503,  504  and  901, 
together  with  studies  prepared  pursuant 
to  sections  401  and  403  of  the  RRRRA, 
can  and  should  be  used  to  provide  not 
only  DOT,  but  the  Commission  as  well, 
with  a  national  railroad  transportation 
policy  foimdation  upon  which  decisions 
on  particular  consolidation  proposals 
can  be  based.  For  this  reason  all  appli¬ 
cants  shall  be  required  to  analyze  their 
proposals  in  the  context  of  the  findings 
or  facts  contained  in  the  reports  pre¬ 
pared  under  sections  503, 504,  and  901. 

D.  DIFFERENT  STANDARDS  FOR  REVIEW  UNDER 

SECTIONS  5  (2)  AND  (3)  OF  THE  ACT 

DOT  is  concerned  that  the  Commis¬ 
sion’s  NPRO  failed  to  develop  a  public 
interest  standard  of  review  which 
recognized  the  differences  between  pro¬ 
ceedings  conducted  pursuant  to  sections 
5  (2)  and  (3)  of  the  Act.  SecUon  5(2)  (c) 
of  the  Act  specifies  four  factors  (although 
the  Commission  can  consider  others) 
which  must  be  considered  in  determin¬ 
ing  whether  a  consolldatimi  proposal  is 
consistent  with  the  public  interest.  Sec¬ 
tion  5(3)  (f )  (Iv)  lists  nine  concerns  which 
have  a  bearing  <m  whether  such  a  pro¬ 
posal  is  in  the  public  Interest.  The  NPRO 
placed  primary  emphasis  on  the  consid¬ 
erations  listed  in  section  5(2)  (c)  and 
failed  to  consider  certain  of  the  factors 
listed  in  section  5(3)(f)(iv).  DOT  be¬ 
lieves  that  the  public  interest  test  for  use 
in  proceedings  under  both  sections  5  (2) 
and  (3)  should  incorporate  the  consid¬ 
erations  listed  in  both  sections  5(2)  (c) 
and  5(3)(f)(lv).  The  only  difference  in 
the  test  for  sections  5  (2)  and  (3)  pro¬ 
ceedings  would  be  the  recognition  that 
unlike  section.  5(2)  proceedings,  the  Com¬ 
mission  is  to  review  each  application  sub¬ 
mitted  piusuant  to  section  5(3)  (m  its 
own  merits  without  concerning  itself  with 
inconsistent  applications  or  petitions  for 
inclusion.* 

E.  NEED  FOR  A  NARRATIVE  DISCUSSION  AND 

FOR  REARRANGEMENT  OF  THE  PROPOSED 

EXHIBITS 

Finally,  DOT  believes  the  Commission’s 
NPRO  sections  dealing  with  the  infor¬ 
mation  request  of  the  applicants  should 


*R^>ort  of  the  Committee  on  Conference 
on  S.  2718,  a  Rep.  No.  94-695,  94th  Cong., 
2nd  Seas.  175  (1978). 


be  reorganized.  Given  the  strict  statu¬ 
tory  time  frames  for  Interested  persons 
to  submit  comments,  confiicting  applica¬ 
tions  and  petitions  for  inclusion  (in  the 
case  of  section  5(2)  proceedings)  as  well 
as  fcHT  completion  of  the  evidentiary  pro¬ 
ceedings  and  rendering  of  the  Commis¬ 
sion’s  decisions,  it  is  important  that  ap¬ 
plications  be  not  only  thorough  in  their 
presentation  of  relevant  data  but  that 
they  also  be  easily  understandable.  DOT 
believes  that  a  narrative  presentation 
supplemented  by  attached  exhibits  would 
allow  interested  parties  to  comprehend 
and  respond  more  quickly  to  proposed 
consolidation  transactions  than  does  the 
format  contained  in  the  NPRO. 

Purpose  of  Proposed  Section  5(3) 
Regulations 

The  remainder  of  this  notice  contains 
the  procedures  which  we  propose  for  the 
sulunission  of  consolidation  proposals  to 
the  Administrator  under  section  5(3). 
The  procedures  address  the  issues  dis¬ 
cussed  above  as  well  as  the  format  and 
content  of  future  proposals. 

As  previously  noted,  once  a  consoli¬ 
dation  proposal  has  been  evaluated  by 
the  Administrator  it  must  be  submitted 
to  and  approved  by  the  Commission  be¬ 
fore  it  can  be  consummated.  Given  this, 
DOT  has  attempted  to  pattmi  the  sub¬ 
stantive  contents  of  its  proposed  regula¬ 
tions  after  the  proposed  regulations  is¬ 
sued  by  the  Commission  in  Ex  Parte  No. 
282  (Sub-No.  1).  Whenever  the  provi¬ 
sions  of  DOT’S  regulations  differ  in  sub¬ 
stance  from  those  of  the  Commission  the 
changes  are  so  indicated  and  a  brief  ex¬ 
planation  provided.  Due  to  the  great 
similarity  between  the  two  sets  of  pro¬ 
posed  regulations,  we  do  not  feel  that 
there  will  be  any  inflationary  impact  re¬ 
sulting  from  DOTS  regulations  and, 
therefore,  no  inflationary  impact  state¬ 
ment  has  been  prepared.  We  urge  the 
Commission,  in  drafting  its  final  con¬ 
solidation  regulations,  to  evaluate  the 
areas  in  which  the  two  sets  of  proposed 
regulations  differ  and  resolve  the  cc^ict 
wherever  possible.  DOT,  in  turn,  in  de¬ 
veloping  our  final  consolidation  regula¬ 
tions,  will  continue  to  consider  the  Com- 
mission’s  final  regulations. 

DOT  recognizes  that  for  smne  appli¬ 
cants  and  for  some  consolidation  pro¬ 
posals,  the  proposed  regulations  may  re¬ 
quire  information  or  depth  of  detaU  that 
may  prove  to  be  impossible  to  provide  or 
imnecessary.  For  this  reason,  provision 
is  made  for  a  waiver  or  modification  of 
the  requirements  of  the  proposed  regula¬ 
tions. 

We  encourage  public  participation  in 
the  development  of  these  regulaticms. 
Any  interested  person  or  organization 
may  participate  by  submitting  written 
data,  views,  or  ccnnments  to  the  Office 
of  Chief  Counsel,  Federal  Railroad  Ad¬ 
ministration,  400  Seventh  Street,  SW., 
Washington,  D.C.  20590.  All  comments 
received  on  or  before  Nov«nber  12, 1976, 
will  be  considered  by  the  Federal  Rail¬ 
road  Administration  before  taking  final 
action  on  the  proposed  regulations.  All 
comments  received  will  be  available  for 
examination  at  any  time  during  regular 
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working  hours  in  Room  5101,  Nassif 
Building,  400  Seventh  Street,  S.W,, 
Washington,  D.C.  The  proposals  con¬ 
tained  in  this  notice  may  be  changed  In 
light  of  the  comments  received  and  in 
light  of  the  final  regulations  Issued  by 
the  Cmnmission  in  Ex  Parte  No.  282 
(Sub-No.  1) . 

In  consideration  of  the  foregoing,  it  is 
prop>06ed  to  amend  Chapter  n  of  Title  49 
of  the  Code  of  Federal  Regulations  by 
adding  a  new  Part  268  as  follows : 

PART  268— REGULATIONS  GOVERNING 

FORMAT  AND  CONTENT  OF  MERGER 

AND  CONSOLIDATION  PROPOSALS  SUB¬ 
MITTED  TO  THE  FEDERAL  RAILROAD 

ADMINISTRATOR  FOR  EVALUATION  UN¬ 
DER  SECTION  5(3)(f)  OF  THE  INTER¬ 
STATE  COMMERCE  ACT 
Sec. 

268.1  Applicability. 

268.3  Definitions. 

268.6  Eligibility. 

268.7  Fonn  and  content  of  application. 

268.9  Application  procedure. 

268.11  Access  to  information. 

268.13  Waivers  and  modifications. 

AxJTHoamr:  Sec.  6(3),  Interstate  Com¬ 
merce  Act,  49  U.S.C.  6(3)  (f):  the  Depart¬ 
ment  of  Transportation  Act,  49  U.S.C.  1661 
et  seq..  Regulations  of  the  Office  of  the  Sec¬ 
retary  of  Transportation,  49  CTR  1.49(u). 

§  268.1  Applicability. 

This  part  prescribes  the  guidelines  and 
procedures  governing  merger  and  con¬ 
solidation  proposals  submitted  to  the 
Federal  Railroad  Administrator  for  eval¬ 
uation  pursuant  to  section  5(3)  (f )  of  the 
Interstate  Ccmunerce  Act. 

§  268.3  Definitions. 

As  used  in  this  part: 

(a)  “Act”  means  the  Interstate  Com¬ 
merce  Act,  49  U.S.C.  1  et  seq. 

(b)  “Administrator”  means  the  Fed¬ 
eral  Railroad  Administrator,  or  the  de¬ 
signee  of  the  Administrator. 

(c)  “Applicant”  means  any  railroad 
or  railroads  submitting  a  merger  or  con¬ 
solidation  proposal  for  evaluation  pur¬ 
suant  to  this  part. 

(d)  “Category  1  applications”  means, 
for  purposes  of  data  filing  requirements, 
applications  involving  two  or  more  class 
I  railroads. 

(e)  “Category  2  applications”  means, 
for  purposes  of  data  ^ing  requirements, 
applications  involving  either  one  class 
I  and  one  or  more  class  n  railroads,  or 
two  or  more  class  11  railroads. 

(f)  “Category  3  applications”  means, 
for  purposes  of  data  filing  requirements, 
applications  involving  trackage  rights 
or  the  use  of  rail  facilities  (regardless  Af 
the  class  of  railroads  involved) . 

(g)  “Commission”  means  the  Inter¬ 
state  Ccxnmerce  Commission. 

(h)  “Consolidation”  means  all  trans¬ 
actions  subject  to  section  5  of  the  Act, 
including  control,  merger,  leases,  acquisi¬ 
tions,  coordination  projects  and  track¬ 
age  rights  transactions. 

(i)  “Control”  shall  bear  the  same 
meaning  as  the  definition  of  that  term 
in  section  1(3)  (b)  of  Part  I  of  the  Act. 

(J)  “Form  R-1”  and  “Form  R-2”  refer 
to  the  Commission’s  Uniform  System  of 


Accounts  for  class  I  and  class  n  rail¬ 
roads,  re^>ectively.  in  use  as  of  Octo¬ 
ber  1976.  However,  the  information  re¬ 
quired  in  this  part  requires  use  of  what¬ 
ever  Uniform  System  (tf  Accounts  for 
Railroads  is  in  effect  on  the  date  of  filing 
the  apcdicatkm. 

(k)  “Including”  means  including  but 
not  limited  to. 

(l)  “Railroad”  means  a  commcm  car¬ 
rier  by  railroad  as  defined  in  section  1(3) 
of  Part  I  of  the  Act. 

(m)  *’RRRRA"  means  the  Railrocul 
Revitalization  and  Regulatory  Reform 
Act  of  1976,  Pub.  L.  9^210. 

(n)  “Transferee”  means  any  or  all  of 
the  following  persons  as  the  context  re¬ 
quires:  The  acquiring  corporation  (in  a 
control  proceeding),  the  surviving  cor¬ 
poration  (in  a  merger  proceeding),  the 
resulting  corporation  (in  a  consolida¬ 
tion)  ,  the  lessee  (in  a  lease) ,  or  the  pur¬ 
chaser  (in  an  acquisition). 

(c)  “Transferor”  means  any  or  all  of 
the  following  persons  as  the  context  re¬ 
quires:  The  corporation  being  acquired 
(in  a  contnd  proceeding),  the  merging 
corporation  (in  a  merger  proceeding) ,  all 
corporations  to  be  consolidated  (in  a  con¬ 
solidation)  ,  the  lessor  (in  a  lease) ,  or  the 
seller  (in  a  piuchase) . 

§  268.5  Eligibility. 

Any  railroad  may,  in  the  period  prior 
to  December  31,  1981,  submit  to  the  Ad¬ 
ministrator  a  consolidation  proposal  for 
evaluation  pursuant  to  this  imrt. 

§  268.7  Form  and  content  of  consolida¬ 
tion  proposals. 

(a)  Each  ai^lication  shall  ccmtain  two 
volumes:  Volume  I  containing  a  narra¬ 
tive  discussion  of  the  proposed  transac¬ 
tion  by  chapters  and  volume  n  contain¬ 
ing  the  supporting  exhibits  in  corre¬ 
sponding  chapters. 

(b)  Each  application,  unless  other¬ 
wise  indicated,  shall  include.  In  the  order 
indicated  and  identified  by  ai^Ucable 
volume  and  chapter  number,  and  by  ref¬ 
erence  to  the  section  number  and  letters 
tised  in  this  part,  the  following  infor¬ 
mation: 

(1)  A  front  cover  to  volume  I  listing — 

(1)  The  full  and  correct  name  of  the 
applicant; 

(ii)  The  nature  of  the  transaction 
(e.g.,  merger,  cotroL  coordination  proj¬ 
ect,  trackage  rights,  etc.) ;  and 

(iii)  If  a  consolidation  or  merger  is 
proposed,  the  name  of  the  resulting  ctwn- 
pany. 

(2)  An  inside  front  cover  to  volume  I 
listing — 

(i)  The  business  address  of  the  appli¬ 
cant  (street  and  number,  city,  county, 
state  and  zip  code) ; 

(ii)  The  name,  title,  business  address 
and  telephone  number  of  the  ofiloer  or 
ofiBces  to  whom  correspondence  with  re¬ 
spect  to  the  application  should  be  ad¬ 
dressed;  and 

(ill)  The  name,  business  address  and 
phone  number  of  the  applicant’s  attor¬ 
ney. 

(3)  In  Chapter  I  of  Volume  I  and,  if 
needed,  in  Volume  n,  a  summary  de¬ 


scribing  the  applicant,  including  the  fol¬ 
lowing  information: 

(D  Identification  of  applicant,  show¬ 
ing — 

(A)  Whether  applicant  is  an  individ¬ 
ual,  firm,  partnership,  corporation,  com¬ 
pany,  association.  Joint  stock  company, 
trusts,  receiver,  assignee,  or  other  per¬ 
sonal  representative,  and  trade  name  or 
style,  if  any,  under  which  applicant  is 
doing  business; 

(B)  Whether  applicant  is  a  carrier 
subject  to  Part  I  of  the  Act;  and 

(C)  Whether  applicant  or  any  sub¬ 
sidiary  is  afllliated  with  a  mot(M:  or  water 
carrier  subject  to  the  Act;  also  the  fol¬ 
lowing  information  with  respect  to  rail, 
motor  or  water  operations,  where  appli¬ 
cable:  The  date  of  the  certificate,  pen^t, 
or  temporary  authority;  and  the  number 
of  the  Commission’s' d<x:ket  assigned  to 
the  application  upon  which  such  certifi¬ 
cate,  permit,  or  temporary  authority 
was  issued  or  granted;  or  if  application 
to  engage  in  interstate  or  foreign  com¬ 
merce  has  been  made  but  is  stUl  pend¬ 
ing,  the  date  of  the  application  and  tiie 
docket  number. 

(ii)  If  applicant  is  a  corporation — 

(A)  Date  and  place  of  incorporation 
and; 

(B)  Name  and  business  address  of  all 
directors; 

(C)  Name,  title  and  business  address  of 
all  officers;  and 

(D)  Name  and  business  address  of  the 
10  principal  stockholders  as  of  last  record 
date  and  their  respective  holdings. 

(iii)  If  applicant  is  a  partnership — 

(A)  Date  and  place  of  partnership  for¬ 
mation;  and 

(B)  Name  and  business  address  of  all 
present  partners.  Including  limited  or 
silent  partners  and  their  respective  inter¬ 
ests. 

(iv)  If  applicant  is  an  association  or 
form  of  organization  other  than  a  corpo¬ 
ration — 

(A)  Date  and  place  of  organization; 

(B)  Full  description  of  the  nature  and 
objectives  of  the  organization; 

(C)  Name,  title  and  business  address  of 
officers  and  directors  or  trustees; 

(D)  Name  and  business  address  of  ap¬ 
plicant’s  10  principal  stockholders  or 
owners. 

(V)  With  respect  to  paragraph  (b)  (3) 
(ii)  through  (ill)  of  this  section,  if  ap¬ 
plicant  is  incorporated  or  organize 
imder  the  laws  of,  or  authorized  to  op¬ 
erate  in,  mone  than  one  State,  Territory, 
or  Federal  District,  give  all  pertinent 
facts  as  to  such  incorporation,  organiza¬ 
tion,  or  authorization; 

(vi)  If  applicant  is  a  trustee,  receiver, 
assignee,  or  personal  representative  of 
the  real  party  in  interest — 

(A)  The  name  and  address  of  the 
court,  if  any,  under  the  direction  of 
which  applicant  is  acting; 

(B)  Nature  of  the  proceedings.  If  any. 
In  which  applicant  was  appointed; 

(C)  With  respect  to  the  real  party  In 
interest,  the  Information  required  under 
paragraphs  (b)(3)  (ii),  (iii)  or  (iv)  of 
this  section,  whichever  is  applicable. 

(vli)  If  paragraphs  (b)(8)  (11),  (ill), 
(iv)  and  (v)  of  this  section  are  not  ap- 
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plicable,  indicate  Identity,  structure, 
statutory  or  charter  powers; 

(viil)  If  applicant  is  not  a  carrier,  the 
type  of  business  in  which  it  is  engaged, 
the  length  of  time  so  engaged,  and  par¬ 
ticulars  of  its  present  activities  which 
are  or  may  be  related  to  transportation 
subject  to  the  Act; 

(ix)  Whether  applicant  is  controlled 
by  any  other  corporation  or  corporations, 
and,  if  so,  the  name(s)  of  the  controlling 
corporation  (s) ,  the  form  of  coptrol, 
whether  sole  or  joint,  direct  or  indirect, 

,  and  its  extent; 

(x)  Ihe  measure  of  control  or  owner¬ 
ship,  if  any,  now  exercised  by  applicant 
over  any  other  carrier  subject  to  the  Act, 
or  over  the  properties  of  such  carrier; 

(xi)  If  applicant,  or  the  real  party  in 
interest,  is  part  of  a  system  or  group  of 
corporations  or  other  persons,  the  rela¬ 
tionship  of  the  applicant,  or  of  the  real 
party  in  interest,  to  the  members  of  such 
system  or  group,  including  the  form  and 
extent  of  such  relationship,  direct  or  In¬ 
direct: 

(xii)  Whether  there  are  any  Inter¬ 
corporate  relationships,  not  disclosed  In 
responses  to  prior  instructions,  through 
holding  companies,  ownership  of  securi-. 
ties,  or  otherwise,  direct  or  Indirect,  be¬ 
tween  applicant  and  any  carrier  or  per¬ 
son  affiliated  with  applicant  and  any 
carrier  or  person  affiliated  with  any  car¬ 
rier,  at  the  time  of  making  the  applica¬ 
tion;  if  so,  the  nature  and  extent  of  such 
relationship;  and.  If  applicant  owns  se¬ 
curities  of  a  carrier  corporation  or  cor¬ 
porations  subject  to  the  Act,  the  name 
of  the  corporation,  a  description  of  se¬ 
curities,  the  par  value  of  each  class  of 
securities  held,  and  the  percentage  of 
total  ownership; 

(xiii)  Whether  applicant  or  any  of  its 
affiliates  has  officers  or  directors  in  com¬ 
mon  with  any  other  applicant  or  its  af¬ 
filiates:  and,  If  so,  a  reference  to  the 
Commission’s  order  or  orders.  If  any,  au¬ 
thorizing  the  holding  of  such  positions 
in  common,  with  the  names  of  such  offi¬ 
cers  or  directors  and  the  position  held 
in  each  corporation; 

(xiv)  In  Exhibit  A,  one  or  more  of  the 
following  documents  as  may  be  appro¬ 
priate: 

(A)  One  copy  each  of  the  charter  or 
articles  of  incorporation,  and  the  bylaws 
and  amendment  thereof,  of  each  appli¬ 
cant,  duly  certified  by  the  appropriate 
officer; 

(B)  A  properly  authenticated  copy  of 
the  articles  of  partnership,  if  any,  of 
each  partnership  which  is  a  party  to  the 
transaction; 

(C)  A  properly  authenticated  copy  of 
the  articles  of  association,  trust  agree¬ 
ment,  or  other  similar  document  of  each 
association  or  other  form  of  organiza¬ 
tion,  except  a  corporation,  which  Is  a 
party  to  the  transaction; 

(D)  A  properly  authenticated  copy  of 
the  order  of  the  court  or  instnunent 
appointing  each  trustee,  receiver  as- 

'  signee,  or  personal  representative  which 
is  a  party  to  the  transaction;  and 

(E)  If  paragraph  (b)  (3)  (xiv)  (A) , 
(B>,  (C)  and  (D)  of  this  section  are  not 
applicable,  submit  appropriate  organi¬ 


zational  or  authorizing  docmnent  or  in¬ 
dicate  why  none  is  available  or 
necessary. 

(xv)  In  Exhibit  B  a  copy  of  all  resolu¬ 
tions  of  directors  ot  the  applicant  au¬ 
thenticated  by  a  pr<«)er  executive  officer 
authorizing  the  proposed  transaction 
and,  where  applicable,  the  submission  of 
the  application  to  the  Administrator  for 
evaluation  pursuant  to  section  5(3)  of 
the  Act;  and.  If  the  charter  or  bylaws 
of  the  applicant  require  approval  (rf  the 
stockholders,  a  copy  of  the  resolution  of 
stockholders  authorizing  the  proposed 
transaction  and  application  If  the  reso¬ 
lution  has  been  adopted  at  the  time  of 
filing  of  the  application  and,  if  not,  it 
shall  be  submltt^  as  soon  thereafter  as 
feasible;  *  all  such  resolutions  to  be  ac¬ 
companied  by  sufficient  transcripts 
the  minutes  of  meetings  of  the  stock¬ 
holders  or  directors  of  the  applicant  to 
show  the  number  of  shares  entitled  to 
vote,  the  number  of  shares  voted  for  and 
against  the  resolutions,  and  the  ntimber 
of  shares/votes  required  to  adopt  the 
resolutions; 

(xvl)  In  Exhibit  C,  a  copy  of  all  reso¬ 
lutions  of  stockholders  or  Erectors  of  the 
applicant,  or  duly  authorized  committee 
thereof,  authenticated  by  a  proper  ex¬ 
ecutive  officer  of  the  applicant,  desig¬ 
nating  by  name  and  for  that  purpose  the 
executive  officer  by  whom  the  application 
is  signed  and  verified;  and  filed  on  behalf 
of  the  applicant; 

(xvli)  In  Exhibit  D,  if  applicant  is  an 
organization  other  than  a  corporation, 
documentary  evidence  showing  authori¬ 
zation  and  designation  of  the  Individual 
or  individuals  signing,  verifying  and  fil¬ 
ing  on  behalf  of  the  applicant; 

(xvUl)  In  Exhibit  E,  if  a  trustee,  re¬ 
ceiver,  assignee,  or  personal  representa¬ 
tive  of  the  real  party  in  Interest  is  an 
applicant,  a  certified  copy  of  the  order. 
If  any,  of  the  court  having  jurisdiction, 
authorizing  the  contemplated  action; 

(xlx)  In  Exhibit  P,  opinion  of  counsel 
of  applicant  that  the  transaction  de¬ 
scribed  in  the  application  meets  the  re¬ 
quirements  of  the  law  and  these  regula¬ 
tions  and  will  be  legally  authorized  and 
valid  if  approved  by  the  Commission, 
with  specific  reference  to  any  specially 
pertinent  provisions  of  applicant’s  char¬ 
ter  or  articles  of  incorporation;  and 

(xx)  In  Exhibit  G,  a  general  or  key 
map  indicating  clearly,  in  separate  color, 
or  otherwise  on  a  suitable  scale  not 
smaller  than  20  miles  to  the  inch,  the 
line  or  lines  of  each  applicant,  parts  of 
the  line  or  lines  of  each  applicant  in  their 
true  relation  to  each  other,  short-line 
connections,  other  rail  lines  hi  the  tCTrl- 
tory  and  the  principal  geographic  points 
of  the  region  transversed.  There  shall 
also  be  furnished  three  copies  of  the  map, 
unbound,  for  the  use  of  the  Adminis¬ 
trator; 


*The  NPRO  requires  that  a  copy  of  the 
resolution  of  the  stockholders  authorizing 
the  proposed  transaction  and  the  filing  of  an 
application  accompany  the  application.  This 
requirement  was  not  adopted  since  obtaining 
of  stockholders  approval  Is  often  delayed  to 
coincide  with  regular  annual  meetings  of 
stockholders. 


(xxi)  The  State  or  States  in  whidi  any 
part  of  the  property  of  the  applicant  in¬ 
volved  is  situated. 

(4)  In  Chapter  2  of  Volume  I  and,  if 
needed.  Volume  n,  a  summary  describing 
the  proposed  transaction,  the  new  situ¬ 
ation  which  would  result  if  the  trans¬ 
action  is  consummated,  the  environmen¬ 
tal  Impact  of  the  pr(H>OBed  transaction, 
and  the  public  Interest  factors  involved, 
including  the  following  information: 

(i)  The  nature  of  the  transaction; 

(ii)  '  A  brief  description  of  the  line  (or 
lines)  of  railroad  involved  in  the  trans¬ 
action,  the  principal  points  of  inter¬ 
change,  including  city  or  county  and 
State  location,  termini  and  approximate 
distance  in  miles ; 

(ill)  A  brief  geographical  description 
(including  as  applicable,  route  descrip¬ 
tions)  of  (A)  operations  sought  to  be  per¬ 
formed  and  (B)  other  operations  pres¬ 
ently  performed; 

(iv)  Briefiy,  the  terms  and  conditions 
of  the  contract  or  agreement  pursuant  to 
which  the  proposed  transaction  is  to  be 
effected,  including  the  manner  in  which 
the  parties  propose  to  consummate  the 
transaction  and  the  consideration,  in 
money  or  otherwise,  to  be  paid  by  the 
applicant; 

(v)  Biformation  and  data  with  respect 
to  the  environmental  impact  of  the  pro¬ 
posed  transaction  and  of  alternative 
choices  of  action  prepared  in  accord¬ 
ance  with  the  regf^tions  in  Part  1108 
of  this  title  of  the  Code  of  Federal  Regu¬ 
lations;  and 

(vi)  Facts  and  circumstances  relied 
upon  to  show  that  the  proposed  trans¬ 
action  is  within  the  scope  of  section  5(3) 
of  the  Act,  will  be  consistent  with  the 
public  Interest  and  will  otherwise  be 
within  the  requirements  of  section  5, 
particularly:  * 

(A)  To  explain  and  support  adequately 
the  financial  consideration  involved  in 
the  proposed  transaction,  including  an 
explanation  of  economies,  if  any,  to  be 
effected  In  operations,  and  increases,  if 
any,  in  traffic,  revenues,  earnings  avail¬ 
able  for  fixed  charges,  and  net  earnings 
before  Federal  taxes,  expected  to  re¬ 
sult  from  the  consummation  of  the  pro¬ 
posed  transaction; 

(B)  To  establish  that  the  increase,  if 
any,  of  total  fixed  charges  resulting  from 
the  proposed  transaction  would  not  be 
excessive  in  relation  to  earnings; 

(C)  To  establish  that  any  guaranty  or 
assiunption  of  payment  of  dividends  or 
fixed  charges  contemplated  in  the  trans¬ 
action  is  not  Inconsistent  with  the  public 
interest; 

(D)  To  establish  that  the  transaction 
will  be  consistent  with  the  needs  of  rail 
transportation  in  the  geographical  area 
affected; 

(E)  To  show  the  effect  of  such  pro¬ 
posed  transaction  on  the  retention  and 
promotion  of  competition  In  the  provi¬ 
sion  of  rail  and  other  transportation 


*  Requirements  (A)  through  (K)  are  not 
contained  in  the  NPRO  but  are  concerns 
which  section  6(3)  (f)  (Iv)  of  the  Act  re¬ 
quires  be  conquered  by  the  Administrator 
In  evaluating  consolidation  proposals. 
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services  in  the  geographical  area 
affected; 

(P)  To  show  the  effect  of  such  pro¬ 
posed  transaction  on  employment  in  the 
geographical  areas  affected  by  the  trans¬ 
action; 

(G)  To  show  the  cost  of  rehabilitation 
and  modernization  of  track,  equipment, 
and  other  facilities  associated  with  the 
proposed  transaction  with  a  comparison 
of  the  potential  savings  or  losses  from 
other  possible  choices  of  action; 

(H)  To  show  the  effect  of  the  proposed 
transaction  on  the  achievement  of  a 
more  eflBcient  or  adequate  rail  system; 

(I)  To  show  the  effect  of  the  proposed 
transaction  on  shippers,  consumers,  and 
railroad  employees; 

( J)  To  show  the  effect  of  the  proposed 
transaction  on  the  communities  in  the 
geographical  areas  affected  and  on  the 
geographical  areas  contiguous  to  such 
areas;  and 

(K)  To  show  whether  the  proposed 
transaction  will  improve  rail  services. 
(In  the  event  full  responses  to  the  items 
listed  above  are  contained  elsewhere  in 
the  application,  the  required  responses 
to  these  items  should  be  brief  and  an 
appropriate  reference  to  the  portion  of 
the  application  where  the  response  is 
fully  discussed  should  be  made.) 

(5)  In  Chapter  3  of  Volumes  I  and  11, 
a  discussion  of  the  economic  background 
of  the  applicant’s  territory®  and  of  tiie 
economic  effects  of  the  proposed  trans¬ 
action  including  (the  provisions  of  sub¬ 
division  (i)  of  this  subparagraph  are 
optional  in  the  cases  of  applications  fall¬ 
ing  in  categories  2  and  3)  *  the  following 
information: 

(i)  A  summary  (with  supporting  ex¬ 
hibits  in  Volume  n)  of  historical  eco¬ 
nomic  growth  (or  stagnation  or  decline) 
and  the  level  of  economic  activity,  in  the 
most  recent  25  years  ’’  in  the  applicant’s 
territory  by — 

(A)  Type  of  output,  such  as  manu¬ 
facturing,  extractive,  agricultural  and 
wholesale  and  retail  trade;  and 

(B)  Levels  of  employment  and  earn¬ 
ings. 

(ii)  A  summary  analysis  (with  sup¬ 
porting  exhibits  in  Volume  II)  of  the  im¬ 
pact  of  the  proposed  consolidation  on 
economic  growth  (or  stagnation  or  de¬ 
cline)  and  levels  of  economic  activity  in 
the  applicant’s  territory,  including  the 
following  information; 


*  The  did  not  require  the  submission 

of  any  evidence  pertaining  to  the  past  level 
of  economic  activity  in  the  applicant’s  terri¬ 
tory.  The  demand  for  transportation  services 
in  general,  and  tai  railroad  services  in  par¬ 
ticular,  is  closely  related  to  the  level  of 
economic  activity.  In  order  to  analyze  effec¬ 
tively  a  partlcvilar  consolidation  proposal 
it  is  necessary  to  understand  the  economy  of 
the  territory  on  which  the  applicant  operates 
(i.e.  whether  it  is  expanding,  contracting  or 
remaining  steady) . 

•  See  the  preamble  for  the  discussion  of 
the  dlstincUon.  for  data  submission  pur¬ 
poses  of  different  categories  of  application. 

7  If  no  data  is  available  for  the  first  year 
In  this  25  year  period,  the  iqipllcant  shall  use 
the  earUest  available  data-coUectlon  year  in 
preparing  this  summary. 


(A)  The  applicant’s  best  estimate  (in¬ 
cluding  the  basis  therefor)  of  the  ^ect 
of  the  transaction  on  employment  (other 
than  railroad  onployment)  tn  the  com¬ 
munities  affected  by  the  transaction,  in¬ 
cluding  the  number  of  jobs  and  amounts 
of  wages  (including  multiplier  effects)  to 
be  lost;* 

(B)  The  applicant’s  best  estimate  (in¬ 
cluding  the  basis  therefor)  of  the  impact 
of  the  proposed  transaction  on  shippers 
and  consumers.  Including  a  listing  of 
shippers  and  receivers  w’ho  would  lose 
service,  gain  improved  service,  or  have 
alternative  transportation  available;* 
and 

(C)  The  applicant’s  best  estimate  (in¬ 
cluding  the  basis  therefor)  of  any  other 
economic  effects  of  the  proposed  trans¬ 
action  on  the  communities  in  geo¬ 
graphical  areas  contiguous  to  the  af¬ 
fected  area.® 

(iii)  An  explanation  of  the  methods, 
procedures  and  data  used  in  preparing 
the  analyses  specified  in  subdivisions  (i) 
and  (ii)  of  this  sul^iaragraph. 

(iv)  In  preparing  the  analyses  spec¬ 
ified  in  subdivisions  (i)  and  (ii)  of  this 
subparagraph,  the  applicant — 

(A)  May  but  is  not  required  to  pre¬ 
sent  standard  economic  and  demographic 
historical  series  on  population,  employ¬ 
ment,  income,  and  other  trends  reason¬ 
ably  related  to  section  5(3)  (f)  (iv)  of  the 
Act  and  projections  to  present  the  prob¬ 
able  directions  of  such  series  both  with 
and  without  the  prop>osed  transaction. 
(Applicants  and  others  are  referred  to  a 
publication  entitled  Statistical  Services 
of  the  United  States  Government,  put 
out  by  the  U.S.  Ofllce  of  Management 
and  Budget  and  which  is  available  from 
the  Superintendent  of  Documents, 
Washington,  D.C.  20402  (stock  number 
041-001-00100-0;  price  $3.40,  as  of 
October  of  1976) .) ;  or 

(B)  May  but  is  not  required  to  present 
macroeconomic  analyses  such  as  those 
prepared  by  the  method  generally  re¬ 
ferred  to  as  ’’input-output  analysis”,  with 
projections  of  probable  future  directions 
both  with  and  without  the  proposed 
transaction;  or 

(C)  May  present  analyses  prepared  by 
any  other  method  developed  by  appli¬ 
cant,  with  projections  of  the  probable 
future  directions  with  and  without  the 
proposed  transaction. 

(V)  Submissions  which  compare  the 
economy  and  demography  of  the  appli¬ 
cant’s  territory  with  the  national  econ¬ 
omy  and  demography  shall  take  into  ac¬ 
count  the  fact  that  the  territorial  data 
are  included  in  the  national  data  and 
furnish  national  data  adjusted  to  ex¬ 
clude  the  territorial  data.  (’This  require¬ 
ment  also  applies  to  Chapter  4.) 

(6)  In  Chapter  4  of  Volumes  I  and 
n,  a  discussion  and  analysis  of  trans¬ 
portation  demand  and  of  competition 
among  the  various  modes  including  (the 
provisions  subdivisions  (i)  through  (v) 
of  this  subparagraph  are  optional  in  the 


■Requirements  (A)  through  (C)  are  not 
covered  by  the  NPRO  but  are  areas  of  concmn 
which  must  be  examined  pursuant  to  sec¬ 
tion  6(3)(f)(lv). 


case  of  ap];^cations  falling  in  categories 
2  and  3)  the  following  information;  ’ 

(i)  An  analirsis  relating  the  appli¬ 
cant’s  traffic  for  the  most  recent  25  years 
to  output  in  the  affected  territory  (as 
presented  In  Chapter  3)  with  a  view  to 
showing  whether  the  applicant’s  share 
of  the  total  output  carri^  has  increased, 
decreased  or  remained  the  same; 

(ii)  An  analysis  comparing  the  appli¬ 
cant’s  share  of  the  output  in  the  ter¬ 
ritory  affected  with  the  railroad  indus¬ 
try’s  share  of  national  output  for  the 
most  recent  25  years  with  a  view  to  show¬ 
ing  whether  the  applicant  has  done  bet¬ 
ter  than,  the  same  as  or  worse  than  the 
national  railroad  Industry  in  obtaining 
and  keeping  traffic  in  the  face  of  com¬ 
petition; 

<iil)  'The  applicant’s  best  estimate  of 
growth  (or  stagnation  or  decline)  of 
each  transportation  mode  (including 
private  carriage)  measured  by  ton-miles, 
tonnage  and  freight  revenues,  for  the 
United  States  as  a  whole  and  in  relation 
to  the  applicant’s  respective  territory  for 
the  most  recent  25  years; 

<iv)  The  appUcant’s  best  estimate  of 
its  relative  percentage  of  the  transpor¬ 
tation  market  in  the  affected  regions 
during  the  past  25  years  measured  by 
percentage  of  total  ton-miles,  tonnage 
and  freight  revenues  both  with  respect  to 
total  transportation  services  and  to  the 
percentage  of  transportation  seiwices 
provided  by  all  railroads  operating  in 
such  regions; 

(V)  The  growth  (or  stagnation  or  de¬ 
cline)  in  revenues  tonnage  or  ton-miles 
of  each  of  the  applicant’s  ten  leading 
commodities  (or  a  lesser  or  greater  num¬ 
ber)  amoimting  to  85  percent  of  the  ap¬ 
plicant’s  total  traffic  for  the  most  recent 
10  years; 

(vi)  An  identification  of  the  railroads 
competing  with  the  applicant  and  the 
applicant’s  best  estimate  of  tonnage,  ton- 
miles  and  freight  revenues  of  such 
carriers; 

(vii)  ’The  needs  of  rail  transportation 
in  the  geographical  area  affected; 

(ix)  The  effect  of  the  proposed  trans¬ 
action  on  the  retention  and  promotion  of 
competition  in  the  provision  of  rail  and 
other  transportation  services  in  the  geo¬ 
graphical  area  affected,  including  the 
applicant’s  best  estimate  of  the  percent¬ 
age  of  traffic  handled  by  c<xnpetitors,  if 
any,  which  applicants  could  reasonably 
expect  to  attract  as  a  result  of  the  pro¬ 
posed  transaction; 

(x)  An  explanation  of  the  methods  and 
procedures  used  in  making  estimates  and 
projections;  ** 


*  These  inloimation  requests  are  not 
covered  by  the  NPRO.  As  noted  in  the  pre¬ 
amble,  given  the  increasing  significance  of 
Intermodal  competition  it  is  essential  that 
applicants  be  required  to  assess,  to  the  best 
of  their  ablUty,  the  extent  of  intermodal,  as 
weU  as  Intramodal,  competition  which  they 
face  both  before  and  after  the  proposed  con¬ 
solidation. 

» Submissions  which  present  freight  reve¬ 
nue  may  Impute  freight  revenue  to  private 
carriage  and  the  applicant  shall  furnish  an 
explanation  of  the  method  of  estimating  im¬ 
puted  freight  revenue. 
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(7)  In  Chapter  5  of  Volumes  I  and  n, 
an  analysis  of  the  marketing  and  traffic 
aspects  of  the  proposed  transaction,  in¬ 
cluding  (subdivisions  (1),  (ii),  and  (iil) 
of  this  sul%>aragrai^  are  optional  in 
the  case  of  category  3  applications)  the 
following  information: 

(i)  In  Exhibit  H  the  following  data 
with  respect  to  the  applicant: 

(A)  Revenue  carload  and  gross-ton 
miles  “  per  year,  density  charts  which 
shall  contain  a  map  showing  principal 
lines  (those  handling  5,000  or  more  reve¬ 
nue  carloads  or  5  percent  of  total  revenue 
carloads,  whichever  is  smaller,  annually) 
and  respective  densities,  expressed  in  the 
annual  number  of  revenue  carloads  and 
gross  ton-miles  per  year,  in  each  direc¬ 
tion,  in  segments  of  such  lines  between 
major  freight  yards  and  terminals,  in¬ 
cluding  major  interchange  points,  using 
the  corporate  or  political  subdivision 
name  of  the  points  shown  as  well  as  the 
railroad  station  name.  The  mileage  of 
such  segment  of  line  should  be  shown  on 
the  chart.  Data  shown  in  the  density 
charts  shall  be  for  the  latest  available 
three  calendar  years  preceding  the  filing 
of  the  application; 

(B)  Revenue  carload  interchange  data 
between  applicant  and  connecting  line- 
haul  railroads  for  the  latest  three  calen¬ 
dar  years  preceding  the  filing  of  the  ap¬ 
plication  should  be  set  forth  in  tables 
showing :  “ 

(1)  Area  of  origin  and  originating  rail¬ 
road; 

(2)  Intermediate  bridge  railroads,  if 
any,  traversed  enroute  to  applicant’s 
lines; 

(3)  Entry  point  and  interchange  be¬ 
tween  the'  railroads  involved  in  the 
consolidation; 

(4)  Interchange  points  with  bridge  or 
terminal  railroads;  and 


”  since  one  of  the  standard  units  for  meas¬ 
uring  traffic  today  Is  ton-miles  applicants 
should  be  required  to  report  density  In  not 
only  revenue  carloads  but  also  In  gross  ton- 
mlles. 

The  data  can  be  aggregated  If  aggregation 
does  not  obsctire  the  general  origin  and  rout¬ 
ing  of  the  traffic.  Oateways  annually  handling 
6,000  or  more  revenue  carloads  or  6  percent 
total  revenue  caiioads,  whichever  Is 
smaller,  shoidd  be  speclflcaUy  Identifled. 
Where  two  or  more  gateways  are  contiguous 
or  nearly  contiguous,  they  should  be  totaled 
(as  exan4>le8,  DaUas-Ft.  Wwth,  Mlnneapolls- 
St.  Paul,  Omsha-Ck>uncll  Bluffs,  etc.). 


(5)  Area  of  final  destination  and  ter¬ 
minating  railroad.** 

(U)  In  Exhibit  I.  the  foUowing  data: 

(A)  A  table  showing  the  i^plicant’s 
revenue  freight  traffic.  Indicating  by 
year,  for  the  10-year  period  preceding 
filing  of  the  application,  the  number  oi^ 
local,  interline  originated,  interline  ter¬ 
minated,  overhead,  total  carloads,  total 
revenue  tons,  revenue  ton-miles,  and  to¬ 
tal  freight  revenue; 

(B)  A  table  showing  commodity  group 
tonnage  at  the  two-digit  level  of  the 
Standard  Transportation  Commodity 
Code  (STCC) .  as  a  percentage  of  total 
tonnage  for  the  10-year  period  preceding 
filing  of  the  application,  Indicating  by 
year  the  various  commodity  groups,  the 
tonnage  attributable  to  each  group,  and 
the  percentage  of  that  group  tonnage  as 
it  relates  to  total  tonnage;  and 

(C)  A  table  showing  commodity  group 
revenue  (at  the  two-digit  level  of  the 
STCC)  as  a  percentage  of  total  revenue, 
for  the  10-year  period  preceding  filing 
of  the  application,  indicating  by  year  the 
various  commodity  groups,  the  revenues 
attributable  to  each  group,  and  the  per¬ 
centage  of  that  group  revenue  as  it  re¬ 
lated  to  total  revenue. 

(iii)  In  Exhibit  J  a  traffic  study  detail¬ 
ing  estimated  gains  and  losses  in  traffic 
and  revenues  expected  to  result  from  the 
consiunmation  of  the  proposed  transac¬ 
tion.  This  exhibit  is  not  required  in  ap¬ 
plications  involving  the  acquisition  of  a 
line  of  railroad  where  the  line  to  be 
acquired  has  been  authorized  by  the 
Commission  to  be  abandoned  or  the  line 
to  be  acquired  connects  with  no  carrier 
other  than  the  applicant.**  The  traffic 
studies  shall  be  prepared  in  conformity 
with  the  following  instructions : 

(A)  The  period  covered  by  the  traffic 
studies  shall  be  the  latest  three  calendar 
years  preceding  the  filing  of  the 
application;  *' 


Subsection  (B)  consolidates  Interchange 
data  requested  In  several  places  in  the  NPRO. 

I*  This  exemption  la  somewhat  broader 
than  that  provided  in  the  NPRO  which  lim¬ 
ited  the  exemption  to  cases  involving  the 
acquisition  of  a  line  of  railroad  by  a  class  n 
raUroad  from  a  class  I  or  class  n  railroad 
where  the  line  to  be  acquired  has  been  au¬ 
thorized  by  the  Commission  to  be  abandoned. 
The  broader  exemption  is  provided  because 
we  believe  that  no  infc^mation  Is  needed 
with  respect  to  the  cases  covered. 

^  This  differs  from  the  NPRO  In  that  three 
years  of  traffic  data  rather  than  one  year  Is 


(B)  The  traffic  studies  shall  be  based 
upon  all  data  available  to  applicant  and 
shall  be  in  the  format  of  the  Interline 
Freight  Revenue  Settlem^t  Abstract  or 
the  revenue  waybills.  All  data  for  the 
movements  relied  upon  in  the  traffic 
study  shall  be  reproduced  together  with 
all  other  information  relied  upon  in  de¬ 
termining  the  gains  or  losses  in  traffic 
and  revenue.  The  amount  of  such  gains 
or  losses  shall  be  shown  for  each  move¬ 
ment  abstract  on  which  a  gain  or  loss  has 
been  determined.**  The  initials  of  the 
person  or  persons  making  the  determina¬ 
tions  shall  be  shown  on  all  abstracts. 
Only  two  copies  of  the  abstract  to  the 
study  movement  shall  be  filed  with  the 
original  amplication. 

(C)  A  conformed  copy  of  such  abstract 
shall  be  maintained  at  applicant’s  prin¬ 
cipal  place  of  business  and  shall  be  made 
available,  upon  direction  by  the  Adminis¬ 
trator,  to  interested  parties.  Copies  of  the 
abstract  need  not  be  included  as  part  of 
the  exhibits  to  the  copies  of  the  applica¬ 
tion  furnished  to  the  Administrator; 

(D)  Standardized  geographic  railroad 
accounting  code  locations  (e.g..  Freight 
Station  Accounting,  Code.  Rule  260 
Junction  Code)  as  well  as  data,  com¬ 
modity  and  quantitative  information 
(e.g.,  tonnage,  revenue,  etc.)  for  each 
traffic  shipment  on  the  applicant  must 
be  provided.  The  information  should 
also  be  made  available  on  computer 
medium  in  the  following  format: 


required  to  reduce  the  effect  in  the  data  of 
short-term  fluctuations  in  the  economy. 

"  The  NPRO  requires  complete  data  shown 
on  waybills  covering  the  movement.  Since 
waybUls  are  not  always  available  to  inter¬ 
mediate  carriers,  the  language  in  the  NPRO 
has  been  discarded  in  favor  of  that  suggested 
by  the  AAR  in  its  comments  in  the  Ex  Parte 
No.  282  (Sub-No.  1)  proceedings. 

«  This  differs  from  the  NPRO  in  that  com¬ 
plete  traffic  data  on  computerized  tape  Is 
required  so  that  conclusions  drawn  cm  con¬ 
solidation  costs  and  benefits  can  be  analyzed 
in  detaU.  A  standarized  format  of  the  data 
Is  required  so  that  standard  programs  can 
be  develdped  to  assure  consistent  analysis  of 
various  consolidation  proposals.  The  100  per¬ 
cent  sample  which  we  are  requesting  makes 
totaUy  uonecessary  any  information  on  a 
Judgment  sample.  We  have,  therefore,  not 
incorporated  the  provisions  of  the  NPRO  re¬ 
lating  to  traffic  studies  utilizing  probability 
sampling  techniques. 
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(2) 
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I 


Sub&itting  Railroad 

’  1 

1  3 

'  N 

Railroad  Code  (AML  Standard) 

Waybill  Day  (3),. 

4 

2 

M 

01  •  31 

kaybill  Month  (>>) 

6 

2 

N 

PI  T  12 

ICaybill  Year  (••) 

8 

2 

•N 

Appropriate  Year  (e.g.  7^, 

Traffic .Class 

10 

1 

A 

L'Local;  F'Forv.^irded;  R»Rsceived;  O»0'.erhead 

Originatine  Railroad 

11 

3 

N 

Railroad  Code  (AAR  Stan^iard) 

Originating  Station 

14 

S 

N 

Freight  Station  Accointing  Code  (A\R  Standard) 

Teminating  Railroad 

19 

3 

N 

Railro.id  Code  (.AVR  Standard) 

Terainating  Station 

22 

S 

N 

Frcitht  Station  /tcccanting  Code  (A.\R  Standard) 

Received  Fron  Railroad 

27 

3 

N 

Railroad  Code  (A\R  Standard) 

Junction  On 

30 

5 

A 

Ahbrevi.iticn  (AtR  Standard  Rile  260) 

Forwarded  To  Railroad 

3S 

3 

N 

Railroad  Code  (A4R  St.nndard) 

Anction  Off 

38 

S 

A 

Abbreviation  (AAR  Standard  Rile  260) 

Ccxnaodity 

43 

7 

N 

Standard  Tra.".spcrtationOaainodity  CodefAAR Standard 

MMbcr  of  Carloads 

SO 

S 

N 

Quantitative  iii  Units 

Net  Tons  . 

SS 

6 

N 

Quantit.ntivc  in  Uhits 

Proportional  Revenue 

61 

6  . 

N 

(^antitativc  in  Dollars 

Total  Freight  Revenue 

67 

6 

N 

Quantitative  in  Dollars 

TOFC/COFC  Indicator 

73 

1 

N 

P*Not  TOFC/CCI  C;  l=TCFC/00rC 

Transit  Indicator 

74 

1 

N 

P=Not  Transit;  l»Transit 

/ 

(1)  Insert  blank  (s) 

(2)  A  •  Aiphanur.erlc 
B  ■  Kur.erlc' 

(3)  If  Interline  abstracts  are  used, 
(*)  If  Interline  abstracts  are  used, 

to  settlecent  date. 


insert  z-Ae  "99". 
these  Itens  refer 


Tape  specifications:  Standard  Lat>cl  {IB!t/3C0/70-05 )  or  ur.l'oe.le  l 
*  800  BPI/ieOO  BPI  • 

EBCDIC  or  Ar.'Cll  codlnp,  convention 

Record  lx'n7.t!i’74 

itlocksizc=74n') 


(E)  The  traffic  study  shall  include  the 
written  Instructions,  if  any,  for  deter¬ 
mining  the  amoimt  of  gains.  All  in¬ 
stances  where  those  instructions  were 
not  followed  but  were  subordinated  to 
other  unwritten  instructions  shall  be 
clearly  shown,  together  with  references 
In  each  Instance  to  the  appropriate 
movement  set  forth  in  the  abstract  of 
movements  imder  section  S  268.7(b)  (7) 
(1)  (Exhibit  J) .  Applicants  shall  furnish 
the  unwritten  instructions  and  the  rea¬ 
sons  for  the  deviation. 

(8)  In  Chapter  6  of  Volumes  I  and  n, 
an  analysis  of  the  operational  aspects 
of  the  proposed  transaction  including 
the  following: 

(1)  In  Exhibit  K  (applicable  only  to 
applications  in  categories  1  and  2)  a 
complete  description  of  the  existing  op¬ 
erating  plan  and  the  proposed  plan  for 
operations  affected  by  the  transaction. 
This  exhibit  shall  include  projected  data 
based  upon  completion  of  the  proposed 
transaction  giving  existing  traffic  levels. 
Specifically,  the  following  aspects  of  the 
operating  plan  should  be  described: 

(A)  The  existing  patterns  of  service  on 
the  properties  including  principal  routes 
and  general  categories  of  traffic  and  the 
estimated  effect  of  the  projected  operat¬ 
ing  plan  as  indicated  by  the  proposed 
principal  routes,  proposed  consolidations 
of  mainline  operations,  and  the  antici¬ 
pated  traffic  density  and  traffic  mix  on  all 
main  and  secondary  lines  in  the  system; 

(B)  The  basic  operating  and  train 
blocking  plan  of  the  system,  including 
the  identification  of  system  classification 
yards,  and  the  anticipated  workload  of 


such  yards,  supported  by  a  proposed 
blocking  plan  based  on  projected  origin- 
destination  traffic  data  and  the  identifi¬ 
cation  of  road  crew  districts  and  inter- 
divisional  runs;  “ 

(C)  The  location  of  existing  shops  and 
repair  facilities,  an  identification  of 
major  installations  to  be  discontinued  or 
added  and  a  description  of  the  system  re¬ 
pair  function  of  each  remaining  facility; 

(D)  If  commuter  or  other  passenger 
services  are  operated  over  the  lines  of  ap¬ 
plicant,  detail  any  impact  anticipated  on 
such  services,  including  delays  w'hich  may 
be  occasioned  because  a  line  is  scheduled 
to  handle  Increased  traffic  due  to  route 
consolidation; 

(E)  If  application  to  abandon  a  line  or 
discontinue  a  service  are  contemplated,  a 
full  descritplon  of  such  lines  or  services 
and  the  reasons  for  the  contemplated 
abandonment  or  discontinuance; 

(F)  A  summary  table  showing  the 
equipment  owned  and  leased  by  the  ap¬ 
plicant  indicating  by  year  for  the  10-year 
period  preceding  filing  of  the  applicant, 
the  amount  of  rolling  stock  by  type  and 
their  aggregate  capacity,  the  amount  of 
locomotives  and  maintenance-of-way 
equipment  and  the  total  amount  of  roll¬ 
ing  stock,  locomotives  and  mainte- 
nance-of-way  equipment  owned  and 
leased; 

(G)  The  equipment  requirements  of 
the  proposed  system,  including  locomo- 


“  The  information  regarding  employees  was 
not  asked  for  in  the  NPRO  but  is  necessary 
to  assess  the  labor  aspects  of  the  proposed 
transaction. 


tives,  rolling  stock  by  type,  and  mainte¬ 
nance-of-way  equipment;  plans  for  ac- ' 
quisition  and  retirement  of  equipment; 
and  projected  improvements  in  equip¬ 
ment  utilization  together  with  an  ex¬ 
planation  of  the  (grating  or  route 
changes  that  will  cause  such  improve¬ 
ments; 

(H)  The  extent  to  which  deferred 
maintenance  or  delayed  capital  improve¬ 
ments  apply  to  any  road  or  equipment  in¬ 
volved  and  the  schedule  for  eliminating 
such  deferrals.  Also,  details  of  system 
rehabilitation  and  upgrading  plans  in¬ 
cluding  proposed  yard  and  terminal 
modifications,  together  with  an  estimate 
of  anticipated  service  improvements  or 
operating  economics  associated  with  such 
projects;  and 

(I)  The  operating  costs  of  the  current 
and  proposed  plans  and  a  detailed  analy¬ 
sis  of  all  changes  representing  significant 
operating  economics. 

(ii)  In  Exhibit  L  (applicable  only  to 
applications  in  category  3)  data,  pro¬ 
jected  for  at  least  3  years  following  the 
consummation  of  the  proposed  transac¬ 
tion,  describing  the  following  aspects  of 
the  operating  plan : 

(A)  Any  significant  changes  in  pat¬ 
terns  of  service; 

(B)  Traffic  level  and  density  on  lines 
proposed  for  joint  operations; 

(C)  Impact  on  the  use  of  yards  or  shop 
facilities  and  any  necessary  modifica¬ 
tions  to  yards  or  terminals; 

»D)  Impact  on  commuter  or  other 
passenger  service  operated  over  a  line 
which  is  to  be  downgraded  or  operated 
on  a  consolidated  basis; 

<E)  Operating  economies;  and 

i  P)  Any  associated  discontinuances  or 
abandonments. 

(iii)  The  estimated  cost  of  rehabilita¬ 
tion  and  modernization  of  the  track, 
equipment  and  other  facilities  involved 
in  the  proposed  transaction,  with  a  com¬ 
parison  of  the  potential  sayings  or  losses 
fran  other  possible  choice  of  action.  In 
addressing  this  point,  applicants  should 
analyze  the  proposed  transaction  in  the 
context  of  the  informational  findings  or 
facts  contained  In  the  reports  prepared 
by  the  Secretary  pursuant  to  sections  504 
and  901  of  the  RRRRA.  If  applicant  has 
applied  or  intends  to  apply  for  financial 
assistance  under  Title  V  of  the  RRRRA, 
full  details  should  be  provided  regarding 
the  nature,  amount  and  purpose  of  such 
assistance,  and  the  steps  which  have 
taken  to  secure  such  financial  assist¬ 
ance;’*  and 

(iv)  The  rationalization  of  the  rail 
system  resulting  from  the  proposed 
transaction.  In  addressing  this  point  ap¬ 
plicants  should  analyze  the  proposed 
transaction  in  light  of  the  line  classifica¬ 
tion  and  designations  made  by  the  Sec¬ 
retary  pursuant  to  section  503  of  the 
RRRRA.“ 

(9)  In  Chapter  7  of  Volumes  I  and  II. 
a  discussion  of  the  financial  condition  of 


"Tbe  NPRO  does  not  contain  any  refer¬ 
ence  to  sections  603,  604,  901  or  Title  V  of 
tbe  RRRRA.  The  need  for  tbe  requested 
material  pertaining  to  the  RRRRA  Is  dls- 
cxissed  In  the  preamble. 
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the  applicant  and  a  forecast  of  the  ef¬ 
fects  on  that  c<mditlon  of  the  pn^osed 
transaction,  including  (this  chapter  Is 
optional  in  the  case  of  category  S  ap¬ 
plications)  the  following  Information: 

(i)  In  Exhibit  M  a  properly  authenti¬ 
cated  copy  of  the  applicant’s  annual  re¬ 
port,  if  any,  to  stockholders  or  share¬ 
holders  for  each  of  the  five  calendar  or 
fiscal  years  4>recedlng  the  filing  of  the 
application: 

(ii)  The  policy  and  practice  followed 
by  the  applicant  with  respect  to  reserves 
for  depreciation  and  similar  reserves,  in¬ 
cluding  rates  by  classes  of  property; 

(iii)  In  Exhibit  N  balance  sheets  of 
the  following: 

(A)  Transferee  on  a  corporate  entity 
basis; 

(B)  Transferee’s  parent  company  on  a 
corporate  entity  basis; 

(C)  Transferee  and  subsidiaries  on  a 
consolidated  basis; 

(D)  Transferor  on  a  corporate  entity 
basis; 

(E)  Transferor’s  parent  on  a  corporate 
entity  basis;* 

(F)  Transferor  and  subsidiaries  on  a 
consolidated  basis;  and 

(G)  Each  subsidiary  of  transferee  and 
of  transferor  on  a  corporate  entity  basis. 

All  statements  requested  in  (A)-(Q)  of 
this  subdivision  shall  show  the  latest 
available  date,  going  back  no  further 
than  six  months  prior  to  the  filing  of  the 
application,  and  shall  be  in  accoimt  form 
and  detailed  as  required  in  schedule  200 
of  the  Commission’s  Annual  Report  R-1 
or  R-2,  as  appropriate. 

(H)  A  spread  sheet  showing  for  both 
the  transferor  and  the  transferee  com¬ 
parative  balance  sheet  accounts  as  of 
December  31  for  each  of  the  five  years 
preceding  the  year  in  which  the  applica¬ 
tion  is  filed,  in  account  form  and  detail 
as  required  in  schedule  200  of  Annual 
Report  R-1  or  R-2,  as  appropriate:^ 

(I)  Where  the  transaction  involves  a 
proceeding  other  than  a  control  a  pro 
forma  balance  sheet  statement  giving  ef¬ 
fect  to  the  proposed  transaction  as  of 
the  date  of  the  balance  sheets  required  in 

(A)-(Q)  of  this  subdivision.  The  pro 
forma  balance  sheet  statement  shall  be 
presented  in  colmnnar  form  showing  in 
the  first  column  the  balance  of  transferee 
on  a  corporate  entity  basis,  in  the  second 
column  a  balance  sheet  of  transferor,  on 
a  corporate  entity  basis,  in  the  third 
column  pro  forma  adjustments  and 
eliminations  and  in  the  fourth  column, 
transferee's  balance  sheet  “giving  effect’’ 
to  consummation  of  the  proposed  trans¬ 
action.  Each  adjustment  and  elimination 
shall  be  pr(«)erly  footnoted  and  fully 
explained; 

(J)  Where  the  transaction  involves  a 
control,  a  pro  forma  balance  sheet  of  the 


‘"The  information  contained  in  (E)  is  in 
addition  to  the  information  contained  in  the 
NPRO.  It  is  needed  because  in  its  absence 
railroad  data  only  might  be  submitted  with¬ 
out  explicitly  showing  material  impact  of  the 
transaction  on  the  Transferor's  parent. 

This  balance  sheet  request  is  not  con¬ 
tained  in  the  NPRO.  For  analytical  purposes, 
the  information  provided  by  income  state¬ 
ments  would  be  incomplete  without  balance 
sheets  for  comparable  years. 


acquiring  carrier  as  of  the  date  of  the 
balance  sheets  required  in  (A) -(G)  of 
this  subdivision;  and 

(k)  Pro /oma  statement  of  changes  In 
financial  position  of  the  transferor  and 
transferee  for  the  first  year  following  the 
filing  of  the  application,  both  before  and 
after  giving  effect  to  the  proposed  trans¬ 
action.  All  assumptions  shall  be  noted.*' 

(iv)  In  Exhibit  0,  Income  statements,  of 
the  following: 

(A)  Transferee  and  subsidiaries  on  a 
consolidated  basis; 

(B)  Transferee’s  parent  company  on 
a  corporate  entity  basis; 

(C)  Transferor  and  subsidiaries  on  a 
consolidated  basis;  and 

(D)  Transferor’s  parent  company  on 
a  corporate  entity  basis. 

All  statements  requested  in  (A) -(B)  of 
this  subdivision  are  to  be  for  each  of  the 
three  calendar  years  immediately  preced¬ 
ing  filing  of  the  application.  They  shall 
include  (1)  for  the  most  recent  cidendar 
year  the  months  or  quarters  then  avail¬ 
able,*  and  (2)  for  the  current  year  the 
months  for  which  the  figtu’es  are  avail¬ 
able  (up  to  the  date  of  the  latest  balance 
sheet),  and  shall  be  in  account  form 
similar  to  that  required  in  column  (a)  of 
schedule  300  of  Annual  Report  R-1  or  R- 
2,  £is  appropriate. 

(E)  Where  the  transaction  involves  a 
proceeding  other  than  a  control  trans¬ 
fer,  a  pro  forma  incixne  statement  show¬ 
ing  transferee’s  estimate  of  revenues,  ex¬ 
penses  and  net  income  for  the  first  three 
years  following  consummation  of  the 
transaction.  The  pro  forma  data  shall  be 
presented  in  columns,  the  first  column 
showing  transferee’s  actual  Income  state¬ 
ment  on  a  corporate  entity  basis  for  the 
latest  available  period  extended  to  a  12 
month  period,  the  second  column  a  sim¬ 
ilar  income  statement  for  the  transferor, 
the  third  column  forecasted  adjustments 
to  the  combined  revenues,  expenses  and 
net  income  to  reflect  Increases  or  de¬ 
creases  anticipated  under  the  imlfied  op¬ 
eration  and  the  fourth  column  a  compi¬ 
lation  of -the  first  three  columns  into  a 
pro  forma  income  statement  forecasting 
operations  during  the  year  following 
consummation.  The  adjustments  are  to 
be  supported  by  a  statement  explaining 
the  basis  used  in  determining  the  esti¬ 
mated  changes  in  revenues,  expenses  and 
net  income  appearing  in  the  third  col¬ 
umn; 

(P)  Where  the  transaction  Involves  a 
control  transfer,  a  pro  forma  income 
statement  sho^^g  transferor’s  and 
transferee's  best  estimate  (and  the  basis 
therefor)  of  revenues,  expenses  and  net 
income  for  the  first  three  years  following 
consummation  of  the  transaction  pre- 


“Thls  requirement  is  not  found  In  NPRO 
but  is  needed,  for  comparison  purposes  and 
determining  the  effects  of  the  proposed  trans¬ 
action. 

“The  NPRO  requires  data  for  the  "im¬ 
mediately  preceeding  three  calendar  years'* 
for  statements  requested  ip  Items  (A)— (D). 
This  would  preclude  the  filing  of  applications 
within  the  first  several  months  of  the  year 
during  which  data  for  the  preceding  year  are 
not  available.  In  order  to  overcome  this  prob¬ 
lem  the  additional  language  in  the  sentence 
was  added. 


pared  in  columnar  form  prescribed 
above;  and 

(G)  Transferor’s  and  -  transferee’s 
statement  of  changes  in  financial  posi¬ 
tion  for  the  current  year,  up  to  the  date 
of  the  latest  balance  sheet,  and  a  fore¬ 
cast  of  changes  in  financial  position  for 
each  carrier  (if  a  merger  or  consolida¬ 
tion,  the  surviving  or  resulting  corpora¬ 
tion)  for  the  three  years  following  con¬ 
summation  of  the  proposed  transaction, 
the  form  and  content  of  these  statements 
to  be  constructed  in  accordance  with 
schedule  309,  Statement  of  Changes  in 
Financial  Position  required  in  the  An¬ 
nual  Report  R-1  for  Class  I  Railroads. 

(10)  In  Chapter  8  of  Volumes  I  and 
n,  a  discussion  of  the  financial  consid¬ 
erations  involved  in  the  proposed  trans¬ 
action,  including  the  following  informa¬ 
tion: 

(i)  The  amount  of  applicant’s  out¬ 
standing  capital  stock,  by  classes,  the 
par  value  or  stated  value  of  each  share, 
ite  voting  rights,  if  any,  the  total  number 
01  stockholders  or  record,  and  the  voting 
rights  of  all  secirrity  holders; 

(11)  The  terms  and  conditions  of  the 
contract  or  agreement  pursuant  to  which 
the  proposed  transaction  is  to  be  effected, 
including  the  manner  in  which  it  is  pro¬ 
posed  to  consummate  the  transaction 
and  '^e  consideration,  in  money  or  other¬ 
wise,  to  be  paid  by  applicant; 

(iii)  Whether  there  is  any  financial  or 
other  relaticmship,  direct  or  indirect,  at 
the  present  time  between  applicant  and 
other  parties  and  affiliates  involved  in 
the  propos^  transaction;  and,  if  so,  a 
full  explanation  of  such  relationship; 

(iv)  Whether  the  property  involved  in 
the  proposed  transaction  includes  all  the 
property  of  the  applicant  and,  if  not, 
describe  what  property  is  not  included 
in  the  proposed  transaction ; 

(V)  Value  of  each  of  the  properties  in¬ 
volved  in  the  proposed  transaction  as 
found  by  the  Commission  or  if  such  value 
has  not  been  foimd  by  the  Commission, 
as  independently  appraised  for  the  pur¬ 
poses  of  the  proposed  transaction;  and, 
separately,  the  net  cost  of  additions  and 
betterments  made  after  the  date  of  val¬ 
uation  or  appraisals; 

(vi)  The  market  ^alue  of  any  securi¬ 
ties  acquired  or  proposed  to  be  acquired 
in  the  proposed  transaction;  or,  if  there 
is  no  ascertainable  market  value,  the  es¬ 
timated  value,  giving  the  basis  of  the 
estimate; 

(vil)  If  any  of  the  property  covered  by 
the  application  is  encumbered  and  ap¬ 
plicant  has  agreed  to  assume  obligation 
or  liability  with  respect  thereto — 

(A)  A  description  of  the  property  en¬ 
cumbered;  and 

(B)  Amoimt  of  encumbrance  and  full 
description  thereof,  including  maturity, 
interest  rate,  and  other  terms  and 
conditions; 

(viil)  If  a  consolidation  or  merger  is 
proposed,  the  capitalization  proposed  for 
the  ccHnpahy  resulting  from  the  consoli¬ 
dation  or  merger:  and,  s^arately,  the 
amount  and  character  of  capital  stock 
and  other  securities  to  be  issued; 

(lx)  Facts  and  circumstances  relied 
upon  to  show  that  the  guarantee  or  as¬ 
sumption  of  payment  of  dividends  or 
fixed  charges,  if  any,  contemplated  in 
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the  transaction  is  consistent  with  the 
public  interest; 

(z)  Particulars  of  applicant’s  long¬ 
term  debt  for  each  of  the  past  five  fiscal 
years  plus  a  one  year  forecast  in  fmm 
and  detail  required  in  schedules  218  and 
219  of  Annual  Report  R-1  or  schedules 
670,  695,  702,  901  and  902  of  Annual  Re¬ 
port  R-2,  as  appropriate;** 

(xi)  Particulars  as  to  capital  stock  for 
each  of  the  past  five  fiscal  years  plus  a 
one  year  forecast  in  form  and  detail  as 
required  in  schedules  228,  229  and  230  of 
Annual  Report  R-1  or  schedule  690  in 
R-2,  as  appropriate 

(xii)  A  price  to  earning  ratio  of  appli¬ 
cant’s  stock  for  each  of  the  past  five 
years  (high,  low,  average) ,  or  that  of  the 
applicant’s  holding  company,  where 
applicable.** 

(11)  In  diapter  9  of  Volumes  I  and 
n,  a  discussion  of  the  effect  of  the  pro¬ 
posed  transaction  on  the  applicant’s  em¬ 
ployees  including  the  following  informa¬ 
tion: 

(i)  A  copy  of  any  agreement  or  agree¬ 
ments  with  employee  organizations  en¬ 
tered  into  as  a  result  of  the  proposed 
transaction; 

(ii)  A  breakdown  of  the  number  of 
Jobs  by  craft,  which  under  the  proposed 
transaction  are  to  be  abolished,  trans¬ 
ferred  or  created  at  each  point,  and  point 
or  points  to  which  jobs  will  be  trans¬ 
ferred  and  the  number  of  such  jobs; 

(lii)  For  each  of  the  job  changes  in 
subdivision  (ii)  of  this  subparagraph  the 
cost  or  savings  to  applicant  in  accom¬ 
plishing  such  changes,  broken  down  for 
each  of  the  three  years  following  con¬ 
summation  of  the  proposed  transaction; 

(iv)  The  ai^rozimate  date(s)  on 
which  each  job  abolition,  transfer,  or  cre¬ 
ation  (set  forth  under  subdivision  (ii) 
of  this  subparagraph  above)  is  to  be 
effectuated,  and  indicating,  where  ap- 
piXHJriate,  any  implementing  agreement 
which  is  necessary  before  such  job 
changes  are  to  be  put  into  effect; 

(v)  For  all  applicant’s  employees  not 
covered  tmder  ^e  Railroad  Retirement 
Act,  a  list  of  ttie  pension  plans  currently 
In  effect,  with  an  indication  of  whether 
they  are  fimded  or  not,  the  extent  of 
any  unfunded  liability,  and  the  time  re¬ 
quired  to  bring  the  plans  to  a  fully 
funded  level; "  and 


**  This  request  is  not  contained  in  the 
NPBO.  I(t  supplements  information  con¬ 
tained  in  the  statement  of  changes  in  fi¬ 
nancial  position  as  it  shows  Interest  require¬ 
ments  and  l<mg-term  debt  particulars  which 
can  be  significant  in  assessing  the  proposed 
transaction. 

*  This  request  is  also  not  contained  in  the 
NPRO.  It  provides  information  about  divi¬ 
dends  paid,  stock  splits,  and  changes  in  par 
of  capital  stock  the  absence  of  which  may 
distort  the  historical  financial  record  of  the 
participants  to  the  proposed  transaction. 

“This  request  is  not  contained  in  the 
NPRO.  It  is  Important  in  that  it  provides 
evidence  of  the  relative  market  value  of  the 
participants  to  the  proposed  transaction. 

»The  Information  requested  in  subdivi¬ 
sions  (v)  and  (vi)  of  this  subparagraph  was 
not  requested  in  the  NPRO.  This  information 
is  needed  to  fully  evaluate  the  costs  and 
savings  which  will  result  from  the  proposed 
transaction. 


(vl)  An  estimate  of  the  total  costs  of 
labor  protection  associated  with  the  pro¬ 
posed  transaction.*' 

§  268.9  Application  procedure. 

(a)  The  original  application  shall  bear 
the  date  of  execution,  be  signed  by  or  on 
behalf  of  the  applicairt,  an^  shall  bear 
the  corporate  seal  in  thq/'case  of  an 
applicant  which  is  a  corporation.  Execu¬ 
tion  shall  be  by  all  partners  if  a  partner¬ 
ship,  imless  satisfactory  evidence  is  fur¬ 
nished  of  the  authority  of  a  partner  to 
bind  the  partnership,  or  if  a  corporation, 
an  association  or  other  similar  form  of 
organization,  by  its  president  or  other 
executive  officer  having  knowledge  of  the 
matters  therein  set  forth.  Persons  sign¬ 
ing  the  application  on  behalf  of  the 
applicant  shall  also  sign  a  certificate  in 
form  as  follows ; 

_ certifies  that  | he]  [she] 

(Name  of  official) 

is  the _ of  the _ _ 

(Title  of  official)  (Name  of  applicant) 
authorized  on  the  part  of  the  applicant  to 
sign  and  file  with  the  Administrator  this 
application;  that  the  consent  of  all  parties 
whose  consent  is  required,  by  law  or  by  bind¬ 
ing  commitment  of  the  applicant,  in  order 
to  make  this  application  has  been  ^iven; 
that  [he]  [she]  has  carefuUy  examined  all 
of  the  statements  contained  in  such 
application  relating  to  the  aforesaid 

_ ;  that  [he]  [she]  has 

(Name  of  applicant) 

knowledge  of  the  matters  set  forth  therein 
and  that  aU  such  statements  made  and  mat¬ 
ters  set  forth  therein  are  true  and  correct 
to  the  best  of  [his]  [her]  knowledge,  infor¬ 
mation,  and  belief. 


(Name  of  official) 


(Date) 

(b)  There  shall  be  made  a  part  of  the 
original  application  the  following  certifi¬ 
cate  by  the  Chief  Financial  Officer  or 
equivalent  officer  of  the  applicant: 

_ certifies  that  [he]  [she]  Is 

(Name  of  officer) 

_ of' _ ;  that 

(Title  ot officer)  (Name  of  appUcant) 

[he]  [she]  has  supervision  over  the  books  of 
account  and  other  financial  records  of  the 
applicant  and  has  control  over  the  manner 
in  which  they  are  kept;  that  such  accounts 
are  maintained  In  good  faith  in  acccndance 
with  the  effective  accovmtlng  and  other  or¬ 
ders  of  the  Interstate  Commerce  Commis¬ 
sion;  that  [he]  [she]  has  examined  the  fi¬ 
nancial  statements  and  supporting  sched¬ 
ules  Included  in  this  application  and  to  the 
best  of  [his]  [her]  knowledge  and  belief 
these  statements  accurately  reflect  the  ac¬ 
counts  as  stated  in  the  books  of  account; 
and  that  other  than  the  matters  set  forth  in 
the  exceptions  attached  to  such  statements, 
those  financial  statements  and  supporting 
schedules  represent  a  true  and  complete 
statement  of  the  financial  position  of  the 
applicant  and  that  there  are  no  undisclosed 
assets,  liabilities,  commitments  to  purchase 
property  or  securities,  other  commitments, 
litigation  in  the  courts,  contingent  rental 
agreements,  or  other  contingent  transactions 
which  might  materially  affect  the  financial 
position  of  the  applicant. 


(  Name  of  official) 


(Date) 

(c)  The  original  applicaticm  and  sup- 
IJorting  papers.  Including  any  data 


deem  relevant  by  the  applicant  which  is 
not  specifically  requested  by  this  part, 
and  ten  copies  thereof  for  the  use  of  the 
Administration  shall  be  filed  with  the 
Associate  Administrator  for  Policy  and 
Program  Development  of  the  Federal 
Railroad  Administration,  400  Seventh 
Street  SW.,  Washington  D.C.  20590.  . 
Each  copy  shall  bear  the  dates  and  sig¬ 
natures  that  appear  in  the  original  and 
shall  be  complete  in  itself,  except  to  the 
extent  otherwise  provided  in  this  part, 
but  the  signature  on  the  copies  may  be 
stamped  or  typed. 

<d)  Applicant  should  also  be  prepared 
to  furnish  extra  copies  to  the  Adminis¬ 
trator  upon  request. 

(e)  The  applicant  shall  submit  such 
additional  information  to  support  its  ap¬ 
plication  as  the  Administrator  may  re¬ 
quest. 

(f)  The  administrator  reserves  the 
right  to  reject  those  applications  which 
do  not  conform  to  the  regulations  pre¬ 
scribed  herein  regarding  the  form,  con¬ 
tent  and  documentation.  Upon  the  filing 
of  an  application,  the  Administrator  will 
review  the  submitted  application  and 
determine  whether  it  conforms  with  all 
applicable  regulations.  If  the  applica¬ 
tion  is  incomplete,  or  otherwise  defective, 
the  Administrator  may  reject  said  appli¬ 
cation  by  written  notice  to  the  applicant, 
specifying  the  reasons  for  the  rejection,  -• 
within  30  days  from  the  date  of  filing  of 
the  application.  Thereafter  a  revised 
application  may  be  submitted,  and  the 
Administrator  will  determine  whether 
the  resubmitted  application  conforms 
with  all  prescribed  regulations.  The  re¬ 
submission  or  refiling  of  an  application 
shall  be  considered  a  de  novo  filing  for 
the  purpose  of  computation  of  the  time 
period  prescribed  in  section  5(3)  of  the 
Act;  Provided,  That  such  resubmitted 
application  is  deemed  complete. 

§  268.11  Access  to  information.** 

If  an  applicant  wishes  any  informa¬ 
tion  submitted  in  an  application  or  sup¬ 
plement  thereto  not  be  released  by  the 
Administrator  upon  request  from  a  mem¬ 
ber  of  the  public,  the  applicant  must  so 
state  and  must  set  forth  the  reasons  why 
such  information  should  not  be  released, 
including  particulars  as  to  any  competi¬ 
tive  harm  which  could  result  from  release 
of  such  information.  If  that  Information 
is  adequate,  the  Administrator  will  keep 
such  information  confidential  as  per¬ 
mitted  by  law.  j 

§  268.13  Waiver  or  modification.  I 

The  Administrator,  upon  good  cause  j 
shown,  may  waive  or  modify  any  require-  j 
ment  of  this  part,  or  make  any  additional 
requirements  deemed  necessary. 

Dated;  October  7,  1976. 

Asaph  H.  Hall, 
Administrator,  Federal 
Railroad  Administration. 


**Tbls  provision  is  not  contained  in  the 
NPRO.  The  provision  merely  states  the  cri¬ 
teria  which  must  be  established  before  in¬ 
formation  can  be  kept  confidential  under  the 
Freedom  of  Information  Act. 

[PR  Doc.76-30019  Piled  10-12-76;8:45  am] 


FEDERAL  REGISTER,  VOL.  41,  NO.  199 — WEDNESDAY,  OCTOBER  13,  1976 


